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NOTES. 

Power op Congress to Regulate Intrastate Rates. — It is evident 
that the Commerce Clause 1 was aimed to prevent the unjust discrimina- 
tion that would result from the imposition of a tax by any one State 
upon goods imported from other States. Such a practice, it was recog- 
nized, might operate to render some States tributary, to a degree, to 
those which, either from geographical location or otherwise, happened 
to be in a more advantageous position in respect to commerce. 2 Con- 
struing this clause in Oooley v. Board of Wardens, s the Court devel- 
oped the principle that over those subject matters of interstate com- 
merce which admit of and require uniformity of regulation the power 
of Congress is exclusive, while in regard to purely local matters of 

'U. S. Const, Art. I, § 8, subd. 3- 

'The Federalist, pp. 86, 87, 333 ; Prentice and Egan, Commerce Clause, 2. 
"(1851) 12 How. 299. See also Gilman v. Philadelphia (1865) 3 Wall. 
713- 



584 COLUMBIA LAW RBVIBW. 

commerce, in the absence of congressional regulation, the States have 
power to regulate. The clause "Congress shall have power to regulate 
commerce with foreign nations, and among the several States" means 
either that Congress shall have exclusive power to do so, or power 
concurrent with the States'; this language would seem to exclude any 
possibility of such a division of power between the two as indicated in 
Oooley v. Board of Wardens. If the former is correct, the States have 
absolutely no power to pass any regulation at all pertaining to inter- 
state commerce. The admission that the States do possess just this 
power must exclude the possibility of exclusive power in Congress. 4 

It follows that the logical theory is that the States have concurrent 
power, and that by virtue of the supremacy of the Constitution and 
the laws made under its authority, this concurrent power in the State 
must yield to the exercise of the same power by Congress. The vest- 
ing, then, in Congress of the power to regulate commerce does not of 
itself render void legislation by the State in the same field. The Con- 
stitution, in a sense, gives Congress plenary supervisory powers in this 
regard; it is for Congress to say what amounts to a burden or inter- 
ference with commerce and to say whether it shall stand or fall. In 
any given case the question reduces itself to whether or not Congress 
has exercised its powers. There is no apparent difficulty in saying 
that in regard to a subject matter that is national in scope and so 
requires uniformity of regulation, inaction by Congress would indi- 
cate an intent that it shall be free from regulation of any character, 
while, on the other hand, in regard to a matter of local interest, it 
would show an intention that the State avail itself of its concurrent 
power to regulate. 7 Accordingly, the Minnesota Bate Cases* can be 
supported on the theory that the States were regulating a subject mat- 
ter of local character and Congress had not by any express exertion 
of its powers, through the Interstate Commerce Commission, under- 
taken to regulate. 

The power of Congress to regulate interstate commerce rates is 
indisputable. Even where the exercise of this power has the effect of 
encroaching upon the reserved powers of a State, the machinery of the 
State must give way, else the declaration in the Constitution of the 
supremacy of the powers delegated therein and the laws made in pursu- 
ance of these powers 9 becomes of- no effect. Furthermore, it seems hard 
to controvert the proposition that it is necessary for the effective execu- 
tion of the "power to regulate," that Congress have implied power to 

'See Cooley v. Board of Wardens, supra, p. 321. Under no theory, if 
this were the case, could regulation by the state of domestic affairs such 
as pilotage, bridge construction work, etc., be sustained. 

'See License Cases (1847) 5 How. 504, 579; Cooke, Commerce Clause, 
§ 54- 

"See Gibbons v. Ogden (1824) 9 Wheat. 1, 209, 210. 

'This is in accord with the result reached in Cooley v. Board of 
Wardens, supra; cf. Gloucester Ferry Co. v. Pennsylvania (1885) 114 
U. S. 196, 204; Brown v. Houston (1885) 114 U. S. 622, 631. 

•(1913) 230 U. S. 352. The Court here emphasized the dictum in 
Smyth v. Ames (1898) 169 U. S. 466, 541, that the reasonableness or 
unreasonableness of the regulation of intrastate rates by the State is 
not determined by its incidental affect on interstate commerce. The 
question as to whether such regulation might become void in the presence 
of regulation by Congress seems to have been left open. 

°U. S. Const., Art. VI, subd. 2. 
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reach over into the internal affairs of the State. 10 If this be questioned, 
does not the clause granting to Congress power "To make all laws 
which shall be necessary and proper for carrying into execution the 
foregoing powers" 11 — meaning delegated powers — expressly authorize 
Congress to do this? 

Although the Court has continually denominated a regulation of a 
purely domestic aspect a regulation of interstate commerce, as a matter 
of fact, no amount of subtlety of argument can make it so. 12 It is 
difficult to see why the Court should be reluctant to acknowledge the 
fact that such is not a regulation of interstate commerce, when its 
validity can be consistently sustained on the "necessary and proper" 
clause. That this clause is not mere surplusage, but amounts to a 
delegation of power itself seems to be a fair construction on the theory 
that effect must be given to all the provisions of the instrument. 13 

In the recent case of Houston, E. & W. T. By. v. United States 
(1914) 34 Sup. Ct. Eep. 833, known as the Shreveport Bate Case, the 
Court held that the Interstate Commerce Commission has power to 
control rates maintained by the carrier in strictly intrastate transporta- 
tion. From the facts in the case it will be seen that to deprive Congress 
of this power would be to permit a State to place a burden upon 
interstate commerce, the very harm sought to be remedied by the Com- 
merce Clause. 11 The decision is significant in that the Court has 
at last openly acknowledged the principle that Congress has the power 
to reach into and touch the internal affairs of a State without resorting 
to the refinement of designating such action a regulation of inter- 
state commerce. But as to the proposition that this power flows from 
the "necessary and proper" clause, superadded to the Commerce Clause, 
the Court is silent. 



Modern Law of Dower. — Although dower is an institution so 
ancient that the sources of its origin have never been traced, 1 the 
right has survived in many of our States much as it was at common 
law. The widow's interest is limited to a life estate in one-third of all 
the realty of which her husband was seized of an estate of inheritance 
during coverture. 2 The right is based upon sound and humane prin- 
ciples, but there are two features of common law dower which make it 

"The history of congressional regulation under the Commerce Clause 
shows clearly that Congress has been allowed to exercise this right. See 
9 Columbia Law Rev. 38, 45; Prentice and Egan, Commerce Clause, 185; 
Pedersen v. Delaware, L. & W. R. R. (1913) 229 U. S. 146. 

U U. S. Const., Art. 1, § 8, subd. 18. 

"In Pedersen v. Delaware Ry., supra, the Court held that a railroad 
employee carrying some bolts to be used in repairing a bridge of an 
interstate commerce road is engaged in interstate commerce. That this 
is unfounded in fact, is self-evident. 

"McClain, Constitutional Law, 41, 42; 1 Willoughby, Constitution, §§ 
31, 33- 

"See note 1; also Louisville & N. R. R. v. Eubank (1902) 184 U. S. 
27, 35, in which State regulation of rates which directly interfered with 
interstate rates prescribed by the Interstate Commerce Commission, was 
declared void. 

•Scribner, Dower (2nd ed.) 1, 5; see Wright v. Jennings (S. C. 1829) 
1 Bailey 277; Combs v. Young (Tenn. 1833) 4 Yerg. 218, 227. 
*2 Bl., Comm. *i29. 



